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 1.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON MOTION FOR TRIAL PREFERENCE AS TO LARRY CEZARIO 
FILED BY PARAQUAT CASES 
* TENTATIVE RULING: * 
 
            Larry Cezario, Charlene Tenbrinks, and Roland Dooley, each of whom is a plaintiff in 

this coordination proceeding, each move for trial preference, pursuant to Code of Civil 

Procedure section 36. The three motions will be taken together. 

As the parties are aware, the issue of whether the Court’s special authority in 

considering a Coordination proceeding under Code of Civil Procedure 404.1-404.9 and Rule 

of Court 3.504 allow the court discretion in granting a motion for trial preference under Code of 

Civil Procedure section 36 has been raised.  This Court ruled that it had some discretion, and 

the Court of Appeal denied plaintiff’s petition for writ of mandate.  (Isaak v. Superior Court 

(2022) 73 Cal.App.5th 792.)  Because these motions were filed before the decision, plaintiffs 

did not have the benefit of obtaining any guidance from the Court of Appeal in drafting their 

motion.  They did, however, indicate that they followed the Court’s Preference Protocol. 

(Case Management Order Number 2.) 

 Larry Cezario is 74 years old and suffers from Parkinson’s disease.  He has debilitating 

symptoms, which are worsening.  Charlene Tenbrinks is 82 and suffers from Parkinson’s 

disease.  She is in an early stage of the disease, but is unable to afford therapies that would 

benefit her.  Roland Dooley is 86 years old and also suffers from Parkinson’s disease.  He has 

ongoing, worsening symptoms.  Each suffers from worsening symptoms such that delay will 

likely prejudice their ability to participate in deposition and trial. 

  Counsel for the three moving parties met with the Preference Committee and state that 

the committee found Cezario’s case “to be representative and to involve genuine and credible 

paraquat exposure and genuine and credible diagnosis of Parkinson’s Disease” as well as that 

it is “capable of trial readiness on a short timeline.” 

 Defendants raise some issues concerning each moving party.  They dispute the extent 

of Mr. Cezario’s condition, and whether he was exposed to paraquat, given that his exposure 

allegedly occurred at schools and parks, an application prohibited by Syngenta’s EPA-approved 

labeling.  As to Mr. Dooley, defendants dispute the extent of his exposure, both to paraquat, and 

other agricultural chemicals.  As to Ms. Tenbrink, defendants question whether she was 

exposed to agricultural chemicals. 

Defendants also point out that as yet the Court has been presented with no information 

concerning the other members of the 41-case proceeding, thus we cannot determine which 

cases present the best candidates for trial based only on this showing.  Plaintiff Fact Sheets 

have been completed during January, and now provide information not previously available. 

 Although counsel state that each of these three cases is representative and capable of 

trial readiness, no specific factual basis for these assertions is made.  The Preference Protocol 
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Order specifically directs that the committee “shall also assess whether a potential preference 

case would also serve as an appropriate bellwether trial case[,]” the moving parties have 

provided no indication that this took place.  The Court knows relatively little about the moving 

parties, and next to nothing about the other plaintiffs.  These issues are closely intertwined with 

issues of proper selection of bellweather cases and the timing of the trial and expert discovery.  

As discussed at the Case Management Conference on February 4, 2020, those considerations 

need to be further developed in order to properly select the first cases to be tried, through the 

adoption of a bellwether case selection order.    While the moving parties appear to meet the 

requirements for preference under Code of Civil Procedure section 36, and that status will be a 

factor in favor of bellwether selection, on this record, the Court cannot determine that the other 

considerations favoring trial preference in this Coordination Proceeding are met.  Their requests 

for preference will be considered as part of the process that the Court expects to address at the 

next Case Management Conference, scheduled for February 15, 2022.  

 All three motions are denied without prejudice. 

 

  

 2.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON MOTION FOR TRIAL PREFERENCE AS TO CHARLENE TENBRINKS 
FILED BY PARAQUAT CASES 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 3.  TIME:  9:00   CASE#: MS5031 
CASE NAME: PARAQUAT CASES 
HEARING ON MOTION FOR TRIAL PREFERENCE AS TO ROLAND DOOLEY 
FILED BY PARAQUAT CASES 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

4.  TIME:  9:00   CASE#: MSC19-02431 
CASE NAME: PATTERSON VS. ROBERT HALF INTERNATIONAL 
HEARING ON MOTION TO STAY PROCEEDINGS PENDING SUPREME COURT REVIEW 
FILED BY ROBERT HALF INTERNATIONAL INC. 
* TENTATIVE RULING: * 
 
 Defendant moves to stay this PAGA case pending the Supreme Court’s decision in 

Viking River Cruises, Inc. v. Moriana (No. 20-1573).  In that case, the Supreme Court will 

consider whether the California Supreme Court’s decision in Iskanian v. CLS Transportation 

Los Angeles, LLC (2014) 59 Cal.4th 348, remains viable.  Specifically, the question on which 
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the Supreme Court granted certiorari is “whether the Federal Arbitration Act requires 

enforcement of a bilateral arbitration agreement providing that an employee cannot raise 

representative claims, including under PAGA.”  The petition was granted on December 15, 

2021.  Argument is set for March 30, 2022.  Based on typical Supreme Court practice, a 

decision would be expected by June 30, 2022, the end of the current Supreme Court term. 

 Defendant argues that the case may change the law concerning whether this matter may 

proceed, and it would be wasteful and confusing to continue the process of litigating this case, 

given that possibility.  In particular, the parties are beginning the process of giving a Belaire-

West privacy notice, which defendant contends would be “confusing” if it is given and the law is 

then changed.  (The actual mailing of notice appears to be imminent, but neither party’s papers 

are specific on exactly where the process stands.) 

 Plaintiff responds that he is likely to prevail in the Supreme Court, that public policy 

supports the continuation of PAGA litigation, and that competing interests do not favor the stay.  

He also asserts that discovery undertaken in this action could be used even if the matter 

ultimately is sent to arbitration. 

 In reply, defendant urges that company-wide discovery would be extremely burdensome. 

 The Court does have authority to stay a matter pending higher court review of a 

potentially dispositive issue.  (Curran v. Mount Diablo Council of the Boy Scouts (1998) 17 

Cal.4th 670, 677.)  In exercising this authority, this court must weigh the competing interests.  

In considering the competing interests, the court will not attempt to forecast the result in the 

Supreme Court. 

 This case has proceeded through some initial discovery.  The Belaire-West notice 

process is imminent, apparently.  The case is not close to trial.  On balance, the Court finds that 

merely continuing to engage in ordinary discovery  (as opposed to conducting trial), as balanced 

against the further delay of the matter, which was filed over two years ago, does not warrant a 

stay pending Viking River Cruises.   

            The motion is denied. 

 

 

 5.  TIME:  9:00   CASE#: MSC20-01017 
CASE NAME: DE LA TORRE VS. STEAD 
HEARING ON MOTION FOR APPROVAL OF SETTLEMENT 
FILED BY BENJAMIN DE LA TORRE 
* TENTATIVE RULING: * 
 

Benjamin de la Torre moves for approval of the settlement of his PAGA suit against 

defendant Michael Stead’s Hilltop Ford.  The matter originally was heard on January 13, 2022, 

and continued to February 10. 
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 A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to provide rest and meal breaks.  

The total settlement payment is $140,000.  This is composed in part of attorney’s fees of 

$46,662 (one-third of the total recovery), $2,202.69 in litigation costs, and $3,200 in costs to the 

settlement administrator, Simpluris.  Plaintiff also seeks an award of $1,400 as a representative 

service award. 

The remainder ($86,535.31) will be PAGA penalties, to be apportioned 75% to the state 

and 25% ($21,633.83), to the aggrieved employees, defined as employees working for 

defendant from September 25, 2018, through the date of approval of the settlement.  The 

amount will be apportioned among the aggrieved employees.  Counsel’s motion indicates that 

there are an estimated 122 employees.  The agreement itself states that defendant represents 

that there are 155 such employees.  The payments will be distributed evenly among the 

employees, i.e., without allowing for any difference based on the number of pay periods or hours 

worked during the relevant time period.  Plaintiff states that the average payment will be about 

$177.  

Plaintiff’s counsel attests that discovery was undertaken, formal and informal.  

The matter settled with the assistance of an experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims on September 26, 

2019. In addition, the LWDA was notified of the proposed settlement on November 18, 2021. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim. If checks not cashed within a defined period exceed 

$10,000, a second distribution of the remaining funds will be made to the group members who 

did cash their checks.  If outstanding checks are under $10,000, the balance would be awarded 

to a cy pres recipient, La Raza Centro Legal.    

PAGA claims based on the facts alleged in the complaint will be released. 

 B. Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 

Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the “fair, 

reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

Until recently, there had been no binding authority concerning the proper standard of 

review of a PAGA settlement, but one federal District Court had addressed the issue.  In 

O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied 

approval of class action settlements that included PAGA claims in part because the plaintiffs’ 

claims added up to as much as $1 billion in PAGA penalties but parties settled those claims for 
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$1 million, or 0.1% of their alleged maximum value.  As the court stated, “where plaintiffs bring a 

PAGA representative claim, they take on a special responsibility to their fellow aggrieved 

workers who are effectively bound by any judgment. [citation omitted] Such a plaintiff also owes 

responsibility to the public at large; they act, as the statute's name suggests, as a private 

attorney general, and 75% of the penalties go to the LWDA ‘for enforcement of labor laws . . . 

and for education of employers and employees about their rights and responsibilities under this 

code.’”  (Id., at 1134.)  In that case, the LWDA itself filed a brief stating that “[i]t is thus important 

that when a PAGA claim is settled, the relief provided for under the PAGA be genuine and 

meaningful, consistent with the underlying purpose of the statute to benefit the public[.]”  

The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would 

result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing 

Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 

“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

 C. Application to this settlement 

In valuing the settlement, plaintiff notes two main issues in prosecuting the case: 
(1) difficulties of proof in establishing that breaks were not made available, as opposed to only 
that they were not taken (see Donohue v. AMN Services (2021) 11 Cal.5th 58, 67); and (2) 
establishing that the case would be manageable.  (See Wesson v. Staples the Off. Superstore, 
LLC (2021) 68 Cal.App.5th 746.)  Moreover, PAGA gives the court discretion to reduce 
penalties for a variety of reasons, making the result harder to predict.  Nonetheless, plaintiff has 
provided a calculation of maximum penalties that could be available, coming to $1,132,200. 
Given the uncertainties, he asserts that the settlement amount is reasonable.   

The Court agrees, with one exception.   As originally drafted, although that some 
employees may have worked over three years during the PAGA period, while others may have 
worked a week, the settlement provided that each employee would receive the same amount, 
regardless.  The Court can infer that given the relatively small payment, the cost of calculating 
the amounts renders the process inefficient.  Nonetheless, given the relatively small number of 
employees in the group, it would not seem that the process of verifying length of service would 
be particularly difficult. In Moniz, supra, 72 Cal.App.5th at 88-89, the court required the trial court 
to consider the reasons for allocation of penalties among the employees.  (In that case, the 
concern was that the amounts were vastly different, but the principle applies as well to this 
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situation.)  At the initial hearing, this matter was discussed.  Counsel have submitted an 
addendum to the agreement, executed by the parties, changing the allocation to be based on 
the number of pay periods of employment. 

Plaintiff has submitted sufficient documentation of litigation costs. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  Plaintiff seeks 33 1/3% of the total settlement amount as fees, 

relying on the “common fund” theory.  Even a proper common fund-based fee award, however, 

should be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 

1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way 

to determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier 

calculated by means of a lodestar cross-check is extraordinarily high or low, the trial court 

should consider whether the percentage used should be adjusted so as to bring the imputed 

multiplier within a justifiable range, but the court is not necessarily required to make such an 

adjustment.”  (Id., at 505.)  Although Lafitte concerns a class action, not a PAGA-only case, this 

Court views the use of a lodestar cross-check as appropriate here.  Counsel have provided an 

estimated lodestar of $64,950, based on 173.2 hours worked, which works out to an average 

hourly rate of $375 (although the actual rates range from $600 to $350).  The implied multiplier 

is .718.  The information provided is sufficient to establish that no adjustment from the one-third 

fee is appropriate. 

As to the $1,400 payment to plaintiff, this Court finds no authority for a representative 

payment in a PAGA case.   Where such awards are available, the appropriate standards are set 

forth in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.  In 

this instance, plaintiff participated in the case and provided assistance to counsel.  He does not 

estimate the amount of time spent.  There is no indication that he took any particular risk or 

suffered any stigma.  Nor does he indicate that he released any individual claims.  While there is 

authority that a PAGA settlement may not allocate the entire employee penalty share to the 

plaintiff (Moorer v. Noble L.A. Events, Inc. (2019) 32 Cal.App.5th 736, 742), there is no authority 

precluding the plaintiff from having a somewhat larger share than the other aggrieved 

employees.  Given that the amount is low, i.e., not large enough to materially alter the overall 

allocation of penalties, the Court will approve it.  

The settlement would provide a small residue to a cy pres recipient, La Raza Centro 

Legal.  Code of Civil Procedure section 382.4 provides that where a class action settlement is 

approved, and will distribute funds to a cy pres recipient, “in connection with the hearing for 

preliminary approval” counsel shall “notify the court if the attorney has a connection to or a 

relationship with a nonparty recipient of the distribution that could reasonably create the 

appearance of impropriety as between the selection of the recipient of the money or thing of 

value and the interests of the class.”  While this is not a class action, this Court is of the view 

that public policy supports the inclusion of a similar requirement in PAGA settlements. At the 

initial hearing, the Court requested that Counsel provide a declaration describing the 

relationship between themselves and the recipient.  Counsel has done so, essentially attesting 

that there is no relationship that could create any appearance of impropriety.  While 
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acknowledging that counsel’s firm may receive an occasional referral from the cy pres recipient, 

this does not appear to be sufficiently remunerative to create even an appearance of 

impropriety. 

 D. Conclusion 

At the previous hearing, the Court found that the settlement was approvable, with the 

two exceptions noted above.  The parties have properly addressed the two issues, and 

accordingly, the settlement, as modified, is approved. 

Counsel are directed to prepare an order including the Court’s ultimate order, the other 

provisions submitted in the proposed order, and a corresponding judgment.  The order shall 

include a compliance hearing for a suitable date chosen in consultation with the Department’s 

clerk.  One week before the compliance hearing, counsel shall file a compliance statement. 10% 

of the attorney’s fees shall be withheld by the Administrator pending the compliance hearing.   

 

  

 6.  TIME:  9:00   CASE#: MSC21-01737 
CASE NAME: AUSTIN CUPIT VS. IMPERIAL PARKING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY IMPERIAL PARKING (U.S.) LLC 
* TENTATIVE RULING: * 
 
Background 

 Plaintiff Austin Cupit brings this action on behalf of himself, and others similarly situated.  

Plaintiff was employed by Defendant Imperial Parking, LLC from December 2018 to March 

2019.  Plaintiff alleges Defendants engaged in a practice of wage abuse by failing to pay them 

for all regular and/or overtime wages earned and for missed meal periods and rest breaks in 

violation of California law. Plaintiff also alleges Defendant failed to pay minimum wage, failed to 

pay all wages with any permissible time, failed to provide complete or accurate payroll records, 

and failed to reimburse all necessary business-related expenses and costs. 

Demurrer 

 Pursuant to Code of Civil Procedure §§ 430.10(e)-(f) and 430.30, Defendant Imperial 

Parking (U.S.) LLC demurs on four separate grounds:  (1) to the Sixth Cause of Action on the 

ground that there is no private right of action under Labor Code section 204; (2) to the Eighth 

cause of action on the ground that there is no cause of action under Labor Code section 

1174(d); (3) to each cause of action on the ground Plaintiff has not pled facts sufficient to 

support any of his causes of action; and (4) to each cause of action in the complaint on the 

ground the Plaintiff’s claims as alleged are not suitable for class treatment.    

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading.  
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(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 

2 Cal.4th 962, 967.)  On demurrer the complaint must be liberally construed with a view to 

substantial justice between the parties.  (Code of Civil Procedure § 452.)  A demurrer lies only 

for defects appearing on the face of the complaint or from matters of which the court must or 

may take judicial notice. 

Analysis 

(1) Sixth C/A (Violation of Labor Code § 204) 

 Labor Code § 204 provides in part: “All wages… earned by any person in any 

employment are due and payable twice during each calendar month, on days designated in 

advance by the employer as the regular paydays.” Plaintiff alleges Defendant intentionally and 

willfully failed to pay Plaintiff and the other class members all wages due to them, with the time 

period. Plaintiff alleges he and other class members are entitled to recover all remedies 

available for violation of section 204. 

 Defendant demurs to this cause of action on the ground Plaintiff is unable to plead facts 

to state a claim under section 204, because there is no private right to action for violation of 

Labor Code § 204. The remedy for violation of section 204 is found in section 210, which 

provides that "every person who fails to pay the wages of each employee as provided in Section 

204 . . . shall be subject to a civil penalty." (Johnson v. Hewlett-Packard Co. (N.D.Cal. 2011) 809 

F.Supp.2d 1114, 1136.) Plaintiff may seek penalties with by filing a claim with the Labor 

Commissioner or alternatively, Plaintiff may seek a “civil penalty” via a Private Attorney’s 

General Act (“PAGA”) claim.  Here, Plaintiff’s complaint does not include a PAGA claim. 

 Defendant argues that while no California Appeals Court has analyzed whether section 

204 provides for a private right of action, U.S. Districts Courts have consistently held that this 

section does not. “The civil penalty for violation of § 204 is recoverable by the Labor 

Commissioner through issuance of a citation or through a hearing. [Citation.] No private right of 

action exists under § 204.”  (Barragan v. Home Depot U.S.A. (S.D.Cal. Mar. 26, 2021, No. 3:19-

cv-01766-AJB-AGS) 2021 U.S.Dist.LEXIS 128612, at *5.)  See also Caldwell v. OS Rest. 

Servs., LLC (C.D.Cal. May 13, 2021, No. ED CV 19-00754-DMG (MRWx)) 2021 U.S.Dist.LEXIS 

92650, at *32.) 

 As to the Sixth Cause of Action for violation of section 204, Plaintiff argues that the plain 

language in section 218 establishes a private right of action to enforce Labor Code provisions 

within Article I, which includes § 204.  (See Johnson v. Hewlett-Packard Co. (2011) 809 

F.Supp.2d 1114, 1136.)  Labor Code § 218 provides in part: “Nothing in this article shall limit the 

right of any wage claimant to sue directly or through an assignee for any wages or penalty due 

him under this article.”  Thus, section 218 provides Plaintiff and putative class members with a 

private right to enforce Labor Code § 204.   

 Plaintiff further argues that nothing in section 204 suggests that an employee cannot 

recover any penalty and the California Supreme Court has recognized the right of employees to 
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bring private actions for wage claims.  Plaintiff cites to See’s Candy Ships, Inc. v. Superior Court 

(2012) 210 Cal.App.4th 889, 905.   

 Additionally, Plaintiff argues that Defendant’s reliance on Johnson v. Hewlett-Packard 

Co. (2011) 809 F.Supp.2d 111 is inappropriate because the court found, on a motion for 

summary judgment, that the plaintiff failed to provide evidence that defendant failed to pay him 

or did not pay him timely.  The motion was not granted on the ground there was no private right 

of action under section 204.  Similarly, Plaintiff argues Defendant’s reliance on Barragan v. 

Home Depot U.S.A. (S.D. Cal. Mar. 26, 2021) U.S. Dist. LEXIS 128612 is also misplaced.  

In Barragan, the court held that no private right of action exists under § 204, pursuant to section 

210.  Here, Plaintiff is arguing there is a private right of action pursuant to section 218, not 

section 210.   

 In reply to the Opposition, Defendant argues Section 218 “only establishes a private right 

of action to enforce Labor Code provisions within the article that provide for a penalty payable to 

the affected employee.” (Noe v. Superior Court (2015) 237 Cal.App.4th 316, 339-40.)  

 The Court agrees that Plaintiff has not demonstrated Labor Section 204 provides a 

private right of action. “As observed by the California Supreme Court more than 70 years ago, 

‘the sole purpose of [section 204] is to require an employer of labor who comes within its terms 

to maintain two regular pay days each month, within the dates required in that section.’ 

[Citation.]” (See's Candy Shops, Inc. v. Superior Court (2012) 210 Cal.App.4th 889, 904-905.)   

 “There is nothing in section 204 or 210 that indicates, in ‘clear understandable, 

unmistakable terms,’ that a private right of actions exists for violations of section 204.” (Johnson 

v. Hewlett-Packard Co. (N.D.Cal. 2011) 809 F.Supp.2d 1114, 1136. aff'd, 546 F. App'x 613 (9th 

Cir. 2013) Moreover, the court in Vikco Ins. Services, Inc. v. Ohio Indemnity Co. (1999) 70 

Cal.App.4th 55 states: 

Adoption of a regulatory statute does not automatically create a private right to 
sue for damages resulting from violations of the statute. Such a private right of 
action exists only if the language of the statute or its legislative history clearly 
indicates the Legislature intended to create such a right to sue for damages. If 
the Legislature intends to create a private cause of action, we generally assume 
it will do so ‘directly[,] . . . in clear, understandable, unmistakable terms . . . .' 
[Citation.] 
 

(Vikco Ins. Services, Inc. v. Ohio Indemnity Co. (1999) 70 Cal.App.4th 55, 62-63.) 

 Defendant  cites several federal district cases holding that § 204 does not create a 

private of action, but as Plaintiff points out, no California appellate cases. 

However, the court in one California case, Noe v. Superior Court, supra, 237 Cal.App.4th 316, 

held that “Section 218 does not, however, create a private right of action for every penalty set 

forth in sections 200 through 244. Rather, it provides a wage claimant a private right of action for 

any penalty ‘due him under th[e] article.’ (§ 218.) (Id., at 339-340.)  “In other words, the statute 
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only establishes a private right of action to enforce Labor Code provisions within the article that 

provide for a penalty payable to the affected employee.”  (Id., 339-340.) 

 “The remedy for violations of § 204 is stated in § 210(b), which grants the state labor 

commissioner, not individual plaintiffs, the ability to seek remedies. Cal. Labor Code § 210(b).” 

(Marquez v. Toll Global Forwarding USA Inc. (C.D.Cal. June 28, 2018, No. 2:18-cv-03054-ODW 

(ASx)) 2018 U.S.Dist.LEXIS 109463, at *11-12.) 

 Labor Code § 210(b) provides: 

 The penalty shall either be recovered by the employee as a statutory penalty 
pursuant to Section 98 [employee file a complaint with the Labor 
Commissioner] or by the Labor Commissioner as a civil penalty through the 
issuance of a citation or pursuant to Section 98.3. The procedures for issuing, 
contesting, and enforcing judgments for citations issued by the Labor 
Commissioner under this section shall be the same as those set forth in 
subdivisions (b) through (k), inclusive, of Section 1197.1. 
 

 "If an employer fails to pay wages in the amount, time, or manner required by contract or 

by statute, the employee has two principal options. The employee may seek judicial relief by 

filing an ordinary civil action against the employer for breach of contract and/or for the wages 

prescribed by statute. (Lab. Code, §§ 218, 1194.) Or the employee may seek administrative 

relief by filing a wage claim with the [California Labor Commissioner] pursuant to a special 

statutory scheme codified in sections 98 to 98.8," commonly known as a Berman hearing.  

(Smith v. Rae-Venter Law Group (2002) 29 Cal.4th 345, 350.) 

 “[A]n employer is potentially liable for unpaid wages and interest, statutory 

penalties and civil penalties for many violations of Labor Code wage-and-hour provisions.”  

(Caliber Bodyworks, Inc. v. Superior Court (2005) 134 Cal.App.4th 365, 378.)  Plaintiff seems to 

lump all three together in arguing that Section 218 provides a private right of action but recovery 

of civil penalties for violation of section 204 is not the same as wages.  The Court agrees with 

Defendant that Plaintiff does not have a private right of action to recover for a violation of Section 

204 of the California Labor Code.  The demurrer to the Sixth Cause of Action is sustained 

without leave to amend. 

(2) 8th C/A (Violation of Labor Code § 1174(d)) 

 California Labor Code § 1174(d) provides in pertinent part:   

Every person employing labor in this state shall: 

Keep, at a central location in the state or at the plants or establishments at which 
employees are employed, payroll records showing the hours worked daily by and 
the wages paid to, and the number of piece-rate units earned by and any 
applicable piece rate paid to, employees employed at the respective plants or 
establishments.   
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 Plaintiff alleges Defendant has intentionally and willfully failed to keep accurate and 

complete payroll records showing the hours worked day and the wages paid to Plaintiff and 

other class members. 

 Defendant demurs on the ground Plaintiff is unable to state a claim under Labor Code 

§ 1174(d) because there is no private right of action under this section. (Nguyen v. UPS 

(C.D.Cal. Mar. 5, 2021, No. SACV 21-00035-CJC(DFMx)) 2021 U.S.Dist.LEXIS 193282, at *9.) 

Defendant maintains the only remedy available is a civil penalty provided under section 1174.5. 

Plaintiff may pursue a PAGA claim for the civil penalties, which he has not done. 

 In opposing the demurrer, Plaintiff argues that Defendant fail to demonstrate Labor Code 

section 1174 precludes any private right of action, and that a private right of action under section 

1174 does exist. Plaintiff relies on Carrillo v. Schneider Logistics, Inc. (C.D. Cal. 2011) 823 F. 

Supp. 2d 1040, 1045, where, in the context of TRO and OSC re: Preliminary Injunction, the 

court found the plaintiffs had established that they are likely to prevail on their claims Labor 

Code §§ 226 & 1174.  Plaintiff claims this “unambiguously acknowledges” that a private right of 

action exists for violations of section 1174.   

 Defendant argues in the Reply that Plaintiff’s Opposition fails to address the well-known 

principle that a civil penalty – which is the only penalty available for a violation of section 

1174(d) – may be recovered through a Private Attorney General’s Act (“PAGA”) claim only. 

 Again, the Court agrees with Defendant.  Plaintiff has not alleged a PAGA claim and has 

not shown he has a private right of action for violation of Labor Code § 1174.  The demurrer to 

the Eighth Cause of Action is sustained without leave to amend. 

(3)  Demurrer to All Causes of Action 

 “A plaintiff is required to set forth in his complaint the essential facts of his case 

with reasonable precision and with sufficient clarity and particularity that the defendant may be 

apprised of the nature, source and extent of his cause of action.” (Metzenbaum v. 

Metzenbaum (1948) 86 Cal.App.2d 750, 753.) Defendant demurs on the ground the entire 

complaint is defective because Plaintiff has not plead facts to support his claims.   

 Here, Defendant argues Plaintiff has alleged one individualized fact.  He alleges that he 

was employed from approximately December 2018 to approximately March 2019.  There are no 

facts about his job title, job duties, or which location he worked.  According to Defendant, 

Plaintiff’s allegations consist of conclusory statements that recite the law and conclusion that 

Defendant violated that particular law.  Plaintiff pleads no underlying facts to support his 

conclusions. Plaintiff has not pled any facts to show how Defendant allegedly wronged him 

during his employment.  The complaint fails to apprise Defendant and the Court of the nature, 

source, and extent of his causes of action.   

 Plaintiff argues that Defendant ignores California’s unique pleading standards. 

“To survive a demurrer, the complaint need only allege facts sufficient to state a cause of action; 

each evidentiary fact that might eventually form part of the plaintiff's proof need not be alleged.”  

(C.A. v. William S. Hart Union High School Dist. (2012) 53 Cal.4th 861, 872.) Plaintiff argues 
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that he only has to allege ultimate facts.  Defendant erroneously asserts that Plaintiffs’ 

allegations are conclusory.  Plaintiff argues he as alleged facts in support of his allegations that 

Defendant violated the California Labor Code.  Besides, Plaintiff argues that Defendant has 

exclusive access to documents such as its employee timesheet, schedules, break charts, and 

handbooks.   Plaintiff argues he is not required to adhere to Defendant’s standard when 

pleading his causes of action.   

 “In order to plead a cause of action, the complaint must contain a "statement of the facts 

constituting the cause of action, in ordinary and concise language." (Code Civ. Proc., § 425.10, 

subd. (a).) While it is true that pleading conclusions of law does not fulfill this requirement, it has 

long been recognized that "[the] distinction between conclusions of law and ultimate facts is not 

at all clear and involves at most a matter of degree. [Citations.]”  (Perkins v. Superior 

Court (1981) 117 Cal.App.3d 1, 6.) “What is important is that the complaint as a whole contain 

sufficient facts to apprise the defendant of the basis upon which the plaintiff is seeking relief.” 

(Ibid.)  “Less particularity is required when it appears that the defendant has superior knowledge 

of the facts, so long as the pleading gives notice of the issues sufficient to enable preparation of 

a defense.” Okun v. Superior Court (1981) 29 Cal.3d 442, 458 (emphasis added). 

 Conclusory allegations repeating the language of the Labor Code statutory requirements 

or prohibitions without allegations of fact are not sufficient to state a cause of action. (Hawkins v. 

TACA Internat. Airlines, S.A., (2014) 223 Cal.App.4th 466, 478 ["We agree with the airline 

defendants that simply parroting the language of [Labor Code] section 2810 in the complaint is 

insufficient to state a cause of action under the statute."].)  

Here, Plaintiff’s complaint is devoid of facts showing Defendant’s policies and practices 

and how they violated the various Labor Code.  Plaintiff’s allegations consist of recitation of the 

statute and allegation that Defendant violated the statute.  Plaintiff’s bare bones allegations fail 

to adequately apprise Defendant of the nature and extent of his claims.  The demurrer is 

sustained with leave to amend.   

(4) Class Action Claims 

 Defendant argues Plaintiff’s claims are not suitable for class action treatment.    “[W]here 

the invalidity of the class allegations is revealed on the face of the complaint, and/or by matters 

subject to judicial notice, the class issue may be properly disposed of by demurrer or motion to 

strike.” (Canon U.S.A., Inc. v. Superior Court (1998) 68 Cal.App.4th 1, 5.) The “‘community of 

interest requirement embodies three factors: (1) predominant common questions of law or fact; 

(2) class representatives with claims or defenses typical of the class; and (3) 

class representatives who can adequately represent the class.’ [Citation.]” (Fireside Bank v. 

Superior Court (2007) 40 Cal.4th 1069, 1089.) 

“A demurrer to class allegations may be sustained without leave to amend only if it is 

clear there is no reasonable possibility that the plaintiffs could establish a community of interest 

among the potential class members and that individual issues predominate over common 

questions of law and fact.” (Gutierrez v. California Commerce Club, Inc. (2010) 187 Cal.App.4th 

969, 975, citations omitted.) While trial courts may decide the issue of class certification on 
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demurrer, this is only justified where, as a matter of law, and assuming the truth of the factual 

allegations in the complaint, there is no reasonable possibility that the requirements for class 

certification will be satisfied. (Id. at 210-211, emphasis added.) Generally, and especially in 

wage and hour disputes, a demurrer is not the best method of challenging class allegations. 

(Gutierrez, supra, at p. 975; Prince v. CLS Transportation, Inc. (2004) 118 Cal.App.4th 1320, 

1325-1329.)    

 On the other hand, “[a] trial court may sustain a demurrer to class action allegations 

where ‘it concludes as a matter of law that, assuming the truth of the factual allegations in 

the complaint, there is no reasonable possibility that the requirements for class certification will 

be satisfied. ’[Citation.]” (Schermer v. Tatum (2016) 245 Cal.App.4th 912, 923.) Courts have that 

held that “the important interests of fairness and efficiency sometimes may be served better 

when class causes of action are screened for legal sufficiency before the matter of certification 

is decided.” (Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 440.) 

 Here, the Court has sustained the demurrer to the entire complaint for failure to allege 

facts sufficient to state a cause of action, based on their overall lack of specificity.  Any 

determination of the adequacy of the class action allegations will need to be addressed again in 

the light of the full amended complaint.  Accordingly, the demurrer to the class action allegations 

is overruled, without prejudice.  

Conclusion 

In summary:  

(1) The demurrer to the Sixth cause of action is sustained, without leave to amend. 

(2) The demurrer to the Eighth cause of action is sustained, without leave to amend. 

(3) The demurrer to the entire complaint is sustained, with leave to amend. 

(4) The demurrer to the class action allegations is overruled, without prejudice. 

 

  

 7.  TIME:  9:00   CASE#: MSC21-02090 
CASE NAME: JANE DOE VS. MASSAGE ENVY 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of JANE DOE #2 (Z.B.) 
FILED BY RESFEBER GROUP, LLC 
* TENTATIVE RULING: * 
 
Sustained, with leave to amend, for the same reasons stated in Line 8. 
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 8.  TIME:  9:00   CASE#: MSC21-02090 
CASE NAME: JANE DOE VS. MASSAGE ENVY 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of JANE DOE #2 (Z.B.) 
FILED BY MASSAGE ENVY FRANCHISING, LLC 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Massage Envy Franchising, LLC (“Defendant” or “MEF”)’s 

Demurrer. The Demurrer relates to Plaintiff Jane Doe #2, Plaintiff Jane Doe #24, and Jane Doe 

#32 (collectively “Plaintiffs”)’s Third Amended Complaint (“TAC”). The TAC alleges causes of 

action for (1) negligence, (2) premises liability, (3) intentional infliction of emotional distress, 

(4) sexual battery (Civ. Code § 1708.5); (5) Ralph Act violation (Civ. Code § 51.7); (6) fraud, 

intentional misrepresentation, concealment, false promise; and (7) fraudulent and unfair 

business practices (Bus. & Prof. Code §§ 17200, et seq.). Plaintiff Jane Doe #2 and Plaintiff 

Jane Doe #24 bring causes of action one through seven; Plaintiff Jane Doe #32 brings only 

cause of action seven. 

Defendant demurs to all Plaintiffs’ causes of action on the grounds that there is a misjoinder of 

parties under Code of Civil Procedure (“CCP”) § 430.10(d). 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Requests for Judicial Notice 

MEF’s unopposed requests for judicial notice are granted. (Evid. Code §§ 452, 453.) 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint 
“is sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Brief Factual and Procedural Background 

Plaintiffs and 37 additional plaintiffs initially filed sued in San Mateo County on January 18, 
2019, asserting claims against MEF, five named franchise defendants, and 26 unnamed 
franchisees. A first amended complaint withdrawing one of the plaintiffs was filed on July 26, 
2019. On February 10, 2020 Plaintiffs filed a Second Amended Complaint, naming additional 
franchisee defendants. On September 14, 2020, the San Mateo Court sustained demurrers on 
the grounds of misjoinder. The San Mateo Court created “subcases” grouping plaintiffs 
according to the county in which each incident occurred. 
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The Plaintiffs filed the TAC on October 1, 2020, naming MEF and franchisees Dontot 
Enterprises, Inc. (“Dontot”), Resfeber Group, LLC (“Resfeber”), and Braum & Turner, LLC 
(“Braum”) as Defendants. Dontot moved to transfer the case to Contra Costa County on 
November 3, 2020 and MEF joined the motion. The San Mateo Court granted the transfer 
motions on July 8, 2021. Prior to the transfer motion (on January 12, 2021), the San Mateo court 
dismissed Jane Does #32’s negligence, premises liability, intentional infliction of emotional 
distress, and sexual battery causes of action pursuant to a writ from the First District Court of 
Appeal. 

Jane Doe #2 (Z.B.) alleges that an unnamed male massage therapist assaulted her during a 
massage at the Walnut Creek Massage Envy location on January 20, 2017. (TAC at ¶¶ 1, 58.) 
She alleges that she “reported the massage therapist’s sexual misconduct to Defendants, but 
Defendants failed to investigate the allegations.” (Id. at ¶ 58.) 

Jane Doe #24 alleges that in or around mid to late 2017 a male massage therapist named Paul 
Riley assaulted her during a massage at the Lamorinda Massage Envy Location. (TAC at ¶¶ 3, 
9, 82.) As with Jane Doe #2, she alleges that “she reported the massage therapist’s sexual 
misconduct to Defendants, but Defendants failed to investigate the allegations.” (Id. at ¶ 82.) 

Jane Doe #32 alleges that in or around 2014-2015 an unnamed male massage therapist 
assaulted her at the Walnut Creek Massage Envy Location. (TAC at ¶¶ 5, 7, 104.) Jane Doe 
#32 further alleges that she told the owner what happened but never heard back. (Id. at ¶ 105.) 

Plaintiffs allege that Defendant Dontot is the franchisee of the Walnut Creek Massage Envy 
location (TAC at ¶ 7), Defendant Resfeber is the franchisee of the Lamorinda Massage Envy 
location (id. at ¶ 9), and Defendant MEF is the franchisor of Massage Envy locations throughout 
California (id. at ¶ 6.) 

Analysis 

Code of Civil Procedure section 430.10, subdivision (d), permits a demurrer where “[there] is a 
defect or misjoinder of parties.” The standard for joinder of plaintiffs is set forth in Code of Civil 
Procedure section 378. The question is whether either (1) that plaintiffs did not assert rights to 
relief “arising out of the same transaction, occurrence, or series of transactions or occurrences” 
or (2) that no question of law or fact common to all these persons would arise in the action. 

Do the rights to relief arise out of the same transaction, occurrence, or series of 
transactions or occurrences? 

Here, MEF argues that Plaintiffs claims do not arise out of the same transaction, occurrence, or 
series of transactions or occurrences. Specifically, Defendant argues that the TAC fails to allege 
any factual nexus between each of the Plaintiffs’ individual claims.  

MEF relies on David v. Medtronic, Inc. (2015) 237 Cal.App.4th 734 (“Medtronic”), where the 
Court of Appeal concluded that granting a severance motion was not error where the only factor 
common to the plaintiffs was that they had received implants of a particular medical device. 
(Id. at p. 741.) Notwithstanding that all 37 plaintiffs based their claims on the “common factor” 
that each of them had the same alleged device implanted in their bodies, the court stated that 
each of their claims arose from different transactions and occurrences because “they had 
different surgeries, performed by different surgeons, with different knowledge, and exposure to 
different representations by Medtronic.” (Medtronic, 237 Cal. App. 4th at 741). 
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MEF also relies on Coleman v. Twin Coast Newspaper, Inc. (1959) 175 Cal.App.2d 650 
(“Coleman”). There, the Court of Appeal affirmed sustaining a demurrer without leave to amend 
on the grounds of misjoinder of plaintiffs. In Coleman, the plaintiffs (three chiropractors) sued 
the defendants (an employee of the State Food and Health Department, an investigator with the 
Board of Medical Examiners, and the publisher of two newspapers) for trespass and conversion 
after the defendants entered their separate offices without permission on the same day, 
inspected certain documents, and destroyed certain property. The Coleman court held joinder 
was improper because the plaintiffs did not assert a right to relief arising out of the same 
transaction or series of transactions, explaining: “Three separate and distinct plaintiffs are suing 
to recover damages for alleged trespasses on separate and distinct premises and for alleged 
conversions of separate and distinct property. Clearly, these events did not constitute a single 
transaction and nothing is alleged to indicate a related series of transactions. The only fact 
which appears in the complaint is that three chiropractors, practicing in the same city, underwent 
scrutiny during the course of the same day. The community of interest necessary to allow 
permissive joinder under section 378 was entirely lacking.” (Id. at p. 654.) 

In opposition, Plaintiffs argue that “Plaintiffs are properly joined because Defendants engaged in 
a common scheme to defraud Plaintiffs by using the same misrepresentations about the safety 
of their massage therapists, zero tolerance policy, and history of sexual assaults at Massage 
Envy locations. These misrepresentations led to a series of transactions similar in kind and 
manner, where Plaintiffs were encouraged to be alone, vulnerable, and exposed to the known 
sexual misconduct of Defendants’ massage therapists.” (Opp. at 8:15-19.) However, Plaintiffs 
conclusion that “Defendants engaged in a common scheme” is not supported by factual 
allegations in the TAC. The TAC is bereft of conspiracy allegations between the Defendants. 
Plaintiffs’ conclusory allegation that “Defendants knowingly and willfully conspire and agree 
among themselves to misrepresent to Plaintiffs and all of Defendants’ costumers that there was 
a problem of women being sexually assaulted at their Massage Envy franchise locations by its 
massage therapists” is insufficient. (TAC at ¶ 185.)  

Plaintiffs also fail to distinguish Medtronic and Coleman. Plaintiffs do not address Medtronic at 
all. With respect to Coleman, Plaintiffs argue that they “have clearly shown their community of 
interest and many common issues of law and fact[.]” (Opp. at 10:27-28.) This argument is 
without citation to the TAC, however, and as discussed further below the TAC fails to 
adequately allege questions of law and fact common to all three Plaintiffs. 

Plaintiffs’ reliance on Moe v. Anderson (2012) 207 Cal.App.4th 826 is also inapt. In Moe, two 
patients alleged they were victims of separate sexual assaults allegedly committed by a 
physician. Joinder was not appropriate as to the physician, since the assaults involved “separate 
and distinct” events “during separate and distinct time periods.” (Id. at p. 833.) On the other 
hand, joinder was appropriate as to the single employer since the same basic issue of negligent 
supervision and hiring was common to both (otherwise disparate) plaintiffs, and would involve 
the same evidence against a single defendant. The court said: “Thus, as was the case in Anaya, 
plaintiffs have asserted a right to relief arising out of the same series of transactions. So too are 
there common issues of law or fact. The same evidence with respect to Healthworks’s hiring 
and supervision of Anderson will need to be adduced in separate lawsuits if joinder is not 
allowed.” (Id. at p. 836, italics added.) 

Here, Plaintiffs were each of them harmed at two different Massage Envy locations owned by 
two different franchisees. Each Plaintiff was harmed by a different person at a different time and 
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on a different date. Their respective rights do not arise out of the same transaction, occurrence, 
or series of transactions or occurrences. 

Are there any questions of law of fact common to all Plaintiffs? 

With respect to this point, Defendant argues that “[u]nique evidence and witnesses will be 
required regarding each of Plaintiff’s claims. To prevail, each Plaintiff will need to establish what 
happened to her during her alleged assault, and what harm, if any, she suffered as a result; 
there are no common witnesses or pieces of evidence relevant to answering those questions.” 
(Dem. at 7:21-024.) Plaintiffs argue in opposition that there are wide-ranging common questions 
of law and fact ranging from “[t]hird party privacy rights related to the customer lists for the 
massage therapists who sexually violated Plaintiffs” to “[c]omplex issues related to” fraud and 
violations of the Consumer Legal Remedies Act and Business and Professions Code § 17200. 
(Opp. at 10:10-19.) However, even the sweeping categories identified by Plaintiffs in opposition 
necessarily include individual factual determinations. For example, any individual fraud claim 
would involve allegations of misrepresentation or reliance that were unique to each Plaintiff.  

Furthermore, notwithstanding Plaintiffs arguments regarding MEF’s alleged control over its 
franchisees, even if every franchise agreement were identical that does not overcome the 
individual issues with respect to the gravamen of each Plaintiff’s claim. As a consequence, 
the Court concludes that the allegations of the TAC do not demonstrate that there are common 
issues of law or fact. 
 

  

 9.  TIME:  9:00   CASE#: MSC21-02441 
CASE NAME: BROOKS VS. DEWITT & ASSOCIATES 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY DEWITT & ASSOCIATES BEHAVIORAL SERVICE, INC. 
* TENTATIVE RULING: * 
 

Before the Court is Defendant Dewitt & Associates Behavioral Services, Inc. 

(“Defendant” or “Dewitt”)’s Motion to Strike portions of Plaintiffs Tatashya Brooks (“Brooks” or 

Plaintiffs”) Complaint. The Complaint, as it relates to Dewitt brings a cause of action for 

violations of various Labor Code provisions pursuant to the Private Attorney Generals Act 

(“PAGA”), California Labor Code §2698 et seq. Defendant also asks the court to take judicial 

notice of four unreported cases as well as Senate Bill 796 (2013) (Exs. A-F).  

 As set forth below, Defendant’s motion to strike is granted in part and denied in part. The 

request for judicial notice is granted, with the limitations referenced below. Plaintiff’s request for 

leave to amend the complaint is granted.    

A. General Factual Background 

 This is an action brought pursuant to the PAGA. Plaintiff Brooks was employed by 

Defendant Dewitt. Defendant Juve Vele was an individual operating in the capacity as an official 

or agent of Dewitt. On behalf of herself and other aggrieved employees, Brooks seeks civil 

penalties under PAGA for a variety of Labor Code violations, including but not limited to failure 
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to pay overtime, failure to pay minimum wage, failure to provide meal breaks, failure to 

reimburse business expenses, and failure to keep accurate wage statements.  

 Defendant moves to strike multiple portions of the Plaintiffs’ Complaint on the grounds 

that Plaintiffs cannot rely on certain provisions of the Labor Code when bringing a PAGA action. 

The court will address the motion to strike after addressing the request for judicial notice. 

B. Judicial Notice 

Defendant asks the court to take judicial notice of four unreported cases for the purpose 

of showing that these courts have all refused jury trials in PAGA cases.  

1. Ex. A. Thomas v. CVS Health Corp. (C.D. Cal. 2019) 2019 WL 3526344 

2. Ex. B. Espinosa v. Bodycote Thermal Processing, Inc. (L.A. Sup. Ct, Feb. 15, 

2017), BC501617 

3. Ex. C. O’Connor v. Uber Techs, Inc. (N.D. Cal 2015) WL 8587589 

4. Ex. D. Tanguilig v. Neiman Marcus Group, Inc., et al. (SF Sup. Court, Jan. 18, 

2014), Case No. CGC-07-466079 

In addition Defendant asks the court to take judicial notice of Ex. E, which is a copy of 

Chapter Senate Bill 796 (2013).  

Cal. Gov Code §450 provides that “judicial notice may not be taken of any matter unless 

authorized or required by law.” Matters that may be subject to judicial notice are set forth in 

sections 451 and 452 and include “records of any court of this state” (§452(e)). Judicial notice 

may be taken on the contents of orders, findings of fact, conclusions of law, and judgments. 

Bennet v. Regents of Univ. California (2005), 133 Cal. App. 4th 347, fn 7. A court may take 

judicial notice of records such as admissions, answers to interrogatories, affidavits and similar 

documents “only where they contain statements of the plaintiff or his agent which are 

inconsistent with the allegations of the pleading before the court.” Fremont Indemnity Co. v. 

Fremont General Corp. (2007) 148 Cal. App. 4th 97, 113. A court may also take judicial notice of 

administrative records. Finally, while the “existence of a document may be judicially noticeable, 

the truth of statements contained in the document and its proper interpretation are not subject to 

judicial notice if those matters are reasonably disputable.” Del E. Webb Corp v. Structural 

Materials Co. (1981) 123 Cal. App. 3d 593 604, 605. 

 Exhibits A and C are unreported cases found on Westlaw. Exhibits B and D are 

documents that appear to be downloads of court records. The court may take notice of judicial 

decisions of other courts pursuant to Cal Gov. Code §452(d). These cases may be judicially 

noticed but are not entitled to any precedential effect. Exhibit E is a copy of Senate Bill 796 

which introduced section 2698 to the Labor Code. A court may take judicial notice of the 

legislative history of a statute. Santa Clara Valley Transportation Authority v. Rea (2006) 140 

Cal.App.4th 1303, fn 6.  To the extent the Defendant is asking the court to take notice of a 

statute the request for judicial notice is unnecessary, as the Court must consider California 
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published decisional and statutory law. Evid. Code § 451.  Finally, Defendant asks the court to 

take judicial notice of an email from defense counsel to plaintiff’s counsel. While judicial notice is 

not technically proper, it is properly attached as an exhibit to counsel’s declaration, and is 

considered by the Court because it part of showing that counsel made the required effort to 

meet and confer before filing the motion.  

Accordingly the Court takes judicial notice of Exhibits A-E, with the limitations on use set 

forth above. It declines to take judicial notice of Exhibit F.  

C. Motion to Strike 

 Defendant moves the court to strike portions of Plaintiff’s complaint as follows: 

 1.  Reference to Labor Code §588 

 2. Reference to Labor Code §218.5 

 3. Reference to Labor Code §210 

 4. Reference to Labor Code §218 

 5. Demand for jury trial 

 The Court may strike allegations that are "irrelevant, false or improper matter" or any 

portion of a pleading "not drawn . . . in conformity with the laws of this state." Code Civ. Proc. § 

436(a) and (b). Like a demurrer, the grounds for a motion to strike must appear on the face of 

the pleading or be matters subject to judicial notice. (Code Civ. Proc. § 437(a) ["A motion to 

strike, like a demurrer, challenges the legal sufficiency of the complaint's allegations, which are 

assumed to be true."] Blakemore v. Superior Court (2005) 129 Cal.App.4th 36, 53 [citations 

omitted].) The Court is required to interpret the allegations of the complaint "liberally . . . with a 

view to substantial justice between the parties" and does not "read the allegations in isolation." 

(Code Civ. Proc. § 452; Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) It is in 

the Court's discretion under Code of Civil Procedure § 436 whether to strike portions of the 

complaint. (Code Civ. Proc. § 436; Clements v. T. R. Bechtel Co. (1954) 43 Cal.2d 227, 242.) 

D. Discussion 

 The Private Attorney Generals Act of 2004 (PAGA) allows aggrieved employees to bring 

an action for civil penalties “on behalf of the state against his or her employer for Labor Code 

violations committed against the employee and fellow employees.” (Iskanian v. CLS 

Transportation Los Angeles, LLC (2014) 59 Cal. 4th 348, 360.)  

The civil penalties available through PAGA are separate and distinct from the statutory 

damages an employee may be entitled to for the same code violations. (Iskanian, supra, 59 Cal. 

4th at 381) An action to recover civil penalties on behalf of the state is akin to a law enforcement 

action “designed to benefit the public and not to benefit private parties.” (Id.) In a PAGA action, 

the state is the real party in interest. (Correia v. NB Baker Electric, Inc. (2019) 32 Cal. App. 5th 

602, 622.) In a PAGA action, the employee essentially steps into the shoes of the state to 
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pursue its interests in violations of the Labor Code. Recovery under PAGA requires proof of a 

violation of at least one provision of the Labor Code.  

 1. Motion to Strike References to §558 

 Defendant has moved to strike portions of the Plaintiff’s complaint that references 

section 558 of the Labor Code.  Defendant states in its motion, “a claim pursuant to PAGA 

cannot, as a matter of law, recover anything under Labor Code §558.” (Motion p. 7). Section 558 

provides: 

a) Any employer or other person acting on behalf of an employer who violates, or causes 

to be violated, a section of this chapter or any provision regulating hours and days of 

work in any order of the Industrial Welfare Commission shall be subject to a civil penalty 

as follows: 

(1) For any initial violation, fifty dollars ($50) for each underpaid employee for each pay 

period for which the employee was underpaid in addition to an amount sufficient to 

recover underpaid wages. 

(2) For each subsequent violation, one hundred dollars ($100) for each underpaid 

employee for each pay period for which the employee was underpaid in addition to an 

amount sufficient to recover underpaid wages. 

(3) Wages recovered pursuant to this section shall be paid to the affected employee. 

In support of the position that §558 cannot be part of a PAGA claim, Defendant cites to 

ZB, N.A. v. Superior Court (2019) 8 Cal. 5th 175, 198. The ZB case, however, makes no such 

holding. In fact, in that case the court specifically stated, “The PAGA therefore empowers 

employees to sue on behalf of themselves and other aggrieved employees to recover civil 

penalties previously recoverable only by the Labor Commissioner – including those in section 

558.” (Id., at 184-185.) The court went onto distinguish between civil penalties – which are 

meant to punish the employer for wrongdoing – and statutory damages which are meant to 

compensate employees. An aggrieved employee can bring a PAGA action to enforce §558 for 

the fixed penalty amounts, as set forth in (1) and (2) but may not use PAGA to enforce (3), 

which provides for lost wages. (Id at 188.)  

Plaintiff’s complaint does not state that they are seeking the remedy of lost wages 

pursuant to §558(a)(3). Rather, it states that individual Defendant Vela was acting as the 

employer when committing alleged wage and hour violations, including those set out in §558. 

Plaintiff does not seek restitution for unpaid wages in this action. As such Defendant’s motion to 

strike reference to §558 is denied.  

2. Motion to Strike References to §218.5 

Defendant moves to strike references to Labor Code section 218.5 in Plaintiff’s 

Complaint. Section 218.5 provides: 
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(a)  In any action brought for the nonpayment of wages, fringe benefits, or health and 

welfare or pension fund contributions, the court shall award reasonable attorney's fees 

and costs to the prevailing party if any party to the action requests attorney's fees and 

costs upon the initiation of the action. However, if the prevailing party in the court action 

is not an employee, attorney’s fees and costs shall be awarded pursuant to this section 

only if the court finds that the employee brought the court action in bad faith. This section 

shall not apply to an action brought by the Labor Commissioner. This section shall not 

apply to a surety issuing a bond pursuant to Chapter 9 (commencing with Section 7000) 

of Division 3 of the Business and Professions Code or to an action to enforce a 

mechanics lien brought under Chapter 4 (commencing with Section 8400) of Title 2 of 

Part 6 of Division 4 of the Civil Code. 

(b) This section does not apply to any cause of action for which attorney's fees are 

recoverable under Section 1194. 

Defendant argues that because this is not a case involving “nonpayment of wages, fringe  

benefits, or health and welfare or pension fund contributions” this code section is irrelevant. The 

two cases cited by Defendant in support of its motion to strike §218.5 are not helpful to 

resolution of this issue.  

Section 218.5 authorizes the award of fees to a party who prevails in an “action brought 

for the nonpayment of wages.” When analyzing section 218.5, the court looks to the legal 

violation and not the remedy being sought. (See Kirby v. Immoos Fire Protection, Inc. (2012) 53 

Cal. 4th 1244, 1257 [“But an ‘action brought for nonpayment of wages’ is not (absurdly) an 

action to obtain nonpayment of wages. Instead, it is an action brought on account 

of nonpayment of wages. The words ‘nonpayment of wages’ in section 218.5 refer to an alleged 

legal violation, not a desired remedy”].) Plaintiffs are alleging that one of the Labor Code 

violations was the nonpayment of wages (the alleged legal violation) but are not seeking the 

remedy of wages. The nature of at least one alleged legal violation is nonpayment of wages.  

 Defendant’s motion to strike references to §218.5 is denied.  

3. Motion to Strike References to §210 

 Defendant moves to strike references to Labor Code §210 which provides: 

(a) In addition to, and entirely independent and apart from, any other penalty provided in 

this article, every person who fails to pay the wages of each employee as provided in 

Sections 201.3, 204, 204b, 204.1, 204.2, 204.11, 205, 205.5, and 1197.5, shall be 

subject to a penalty as follows: 

(1) For any initial violation, one hundred dollars ($100) for each failure to pay 

each employee. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS7000&originatingDoc=NBCEA6D811E9411E3A0C882652CD0B216&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=50b3e437b5c14b58a743771b7da8283c&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS8400&originatingDoc=NBCEA6D811E9411E3A0C882652CD0B216&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=50b3e437b5c14b58a743771b7da8283c&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1194&originatingDoc=NBCEA6D811E9411E3A0C882652CD0B216&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=50b3e437b5c14b58a743771b7da8283c&contextData=(sc.DocLink)
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(2) For each subsequent violation, or any willful or intentional violation, two 

hundred dollars ($200) for each failure to pay each employee, plus 25 percent of 

the amount unlawfully withheld. 

(b) The penalty shall either be recovered by the employee as a statutory penalty 

pursuant to Section 98 or by the Labor Commissioner as a civil penalty through the 

issuance of a citation or pursuant to Section 98.3. The procedures for issuing, 

contesting, and enforcing judgments for citations issued by the Labor Commissioner 

under this section shall be the same as those set forth in subdivisions (b) through (k), 

inclusive, of Section 1197.1. 

(c) An employee is only entitled to either recover the statutory penalty provided for in this 

section or to enforce a civil penalty as set forth in subdivision (a) of Section 2699, but not 

both, for the same violation. 

Defendant relies on subsection (c) to assert that Plaintiff cannot seek penalties under 

both PAGA and section 210. The Court is not persuaded. Section (c) states that the employee is 

only entitled to recover penalties under one section or the other. It does not state that the Labor 

Commissioner is equally limited in its options. Because Plaintiff brings this PAGA action as a 

representative of the state, the limitation on actions brought by employees is inapplicable. 

Defendant did not cite any cases to the contrary.  

4. Motion to Strike References to §218  

Labor Code §218 provides: 

Nothing in this article shall limit the authority of the district attorney of any county or 

prosecuting attorney of any city to prosecute actions, either civil or criminal, for violations 

of this article or to enforce the provisions thereof independently and without specific 

direction of the division. Nothing in this article shall limit the right of any wage claimant to 

sue directly or through an assignee for any wages or penalty due him under this article. 

Defendant asserts that the court must strike any reference to section 218 because “the 

Complaint does not allege any claim for which Plaintiff is to recover penalties for pursuant to the 

Labor Code. Rather, the Complaint states one cause of action for enforcement under the 

PAGA.” Defendant correctly asserts that Plaintiff’s Complaint currently lists a single cause of 

action under PAGA. However, an employee may bring individual claims for violations of the 

labor code concurrent with representative actions pursuant to PAGA. (Labor Code, §2699(g)(1) 

[“Nothing in this part shall operate to limit an employee's right to pursue or recover other 

remedies available under state or federal law, either separately or concurrently with an action 

taken under this part”]; See also ZB N.A, supra, 8 Cal. 5th at 187 [“Pursuing civil penalties does 

not prevent an employee from separately or concurrently pursuing unpaid wages and other 

remedies already available to her.”]) 

 While Plaintiff may not pursue individual wages under PAGA, the named Plaintiff could 

pursue it as an individual and separate cause of action if she chooses to do so. If a complaint 

does not sufficiently state a cause of action, “but there is a reasonable probability that a defect 
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can be cured by amendment, leave to amend must be granted.” (Quelimane Co. v. Stewart Title 

Guaranty Co. (1998) 19 Cal. 4th 26, 38.) Accordingly, the court grants Plaintiff leave to amend 

its complaint to specifically set forth an individual claim for lost wages under §218 if Plaintiff 

Brooks chooses to do so.   

 If Plaintiff chooses not to timely amend the Complaint to also pursue separate individual 

claims, then the Defendants motion to strike §218 is granted.  

5. Whether a jury trial is mandated 

 The parties are at distinct odds over whether Plaintiffs are entitled to a jury trial in a 

PAGA claim. In this Court’s view, the Supreme Court’s decision in National Biweekly 

Administration v. Superior Court (2020) 9 Cal.5th 279, 292, is effectively controlling.  While that 

case concerns the Unfair Competition Law and the False Advertising Law, rather than PAGA, 

the statutes are not distinguishable for these purposes.  PAGA, like the UCL and FAL, is 

equitable in nature, and had no equivalent at common law.  The fact that statutory penalties also 

are sought does not change the analysis.  (See also DiPirro v. Bondo Corp. (2007) 153 Cal. 

App. 4th 150, 178 [no jury trial in statutory action for injunctive relief and penalties].)  

 The court has reviewed the cases it judicially noticed, all of which support the court’s 

conclusion.  

The motion to strike the demand for jury trial is granted.  

  

10.  TIME:  9:00   CASE#: MSN21-0849 
CASE NAME: DENHAM, LLC VS. CITY OF RICHMOND 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required (by telephone). 
 

  

11.  TIME:  9:00   CASE#: MSN21-0849 
CASE NAME: DENHAM, LLC VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO CIVIL PETITION 
FILED BY SIERRA CLUB, et al. 
* TENTATIVE RULING: * 
 
 Respondents’ demurrer is sustained with leave to amend as to the First and Second 

Causes of Action, and is sustained without leave to amend as to the Third through the Seventh 

Causes of Action.  (Respondents did not demur to the Eighth, Ninth, or Tenth Causes of Action.)  

Petitioners shall file any amended petition on or before March 17, 2022. 

 A. Preliminary Matters. 
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 Respondents’ unopposed request for judicial notice is granted.  Respondents’ objection 

to the opposition declaration is overruled, but the Court requests that petitioners not incorporate 

lengthy arguments by reference in future filings. 

 B. The First Cause of Action. 

 The First Cause of Action is based on an alleged CEQA violation: the City’s decision not 

to conduct CEQA review of the measures adopted on April 6, 2021.  Insofar as these measures 

conform the City’s general plan to the Richmond Hills Initiative, as authorized by the Court of 

Appeal in Denham I, the Court finds that the First Cause of Action is barred by the applicable 

90-day statute of limitations.  (See Gov. Code, § 65009, subd. (c)(1)(a).)  The Richmond Hills 

Initiative was enacted in January 2017, and the technical amendments to the general plan made 

in April 2021 may not reasonably be characterized as a new “project” for CEQA purposes. 

 Leave to amend has been allowed in an abundance of caution.  Petitioners contend that 

some of the City’s April 6 measures go beyond the scope of the corrective action contemplated 

by the Court of Appeal in Denham I.  This theory is not yet clearly alleged, however.  It is also 

not clear to the Court whether petitioners would wish to litigate the issue of CEQA compliance 

as to matters going beyond the scope of corrective action, given that doing so will not result in a 

writ voiding the Richmond Hills Initiative.  The Court reserves for future decision whether an 

amended cause of action would still be barred by the applicable statute of limitations. 

 C. The Second Cause of Action. 

 The Second Cause of Action alleges that the Richmond Hills Initiative violates the 

Housing Crisis Act of 2019 (“the Act”).  The dispositive issue is the meaning of “enact” and 

“enacted,” as set forth in set forth in the following provisions of the Act: 

(1) Notwithstanding any other law except as provided in subdivision (i), with 

respect to land where housing is an allowable use, an affected county or 

an affected city shall not enact [emphasis added] a development policy, 

standard, or condition that would have any of the following effects …  

(2) Any development policy, standard, or condition enacted [emphasis added] 

on or after the effective date of this section that does not comply with this 

section shall be deemed void. 

(Gov. Code, § 66300, subd. (b).) 

 Respondents contend that the Richmond Hills Initiative was enacted in 2017, well before 

the effective date of the Act.  Petitioners contend that the initiative was not enacted until April 6, 

2021, when the City adopted corrective measures in accordance with the Court of Appeal 

decision in Denham I.  The parties have not cited case law construing Government Code 

section 66300, and the Court has not located such case law through its own research. 

The Court finds respondents’ argument more persuasive than petitioners’ argument, in 

light of the Court of Appeal decision in Denham I.  The court reversed the part of the appealed 
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order requiring the City to vacate the Richmond Hills Initiative, and instead allowed the City to 

correct what it described as “a single inconsistency caused by an omission in an initiative.”  

(Denham, LLC v. City of Richmond (2019) 41 Cal.App.5th 340, 354.)  The Court finds that 

making the technical amendment authorized by the Court of Appeal did not affect the date that 

the Richmond Hills Initiative was enacted, for purposes of the Act. 

Leave to amend has been allowed for the same basic reason stated above in the Court’s 

ruling on respondents’ demurrer to the First Cause of Action.  It is not clear to the Court whether 

petitioners would wish to litigate the issue of compliance with the Act as to matters going beyond 

the scope of corrective action, given that doing so will not result in a writ voiding the Richmond 

Hills Initiative, but they should be given the opportunity to do so.   

 D. The Third Through the Seventh Causes of Action. 

 The Court concurs with respondents’ argument that the Third through the Seventh 

Causes of Action are barred by the claim preclusion and issue preclusion aspects of res 

judicata.  (See generally, DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 823-825.)  

Petitioners, in their two-paragraph opposition argument, do not identify a single pertinent issue 

that was not conclusively decided in Denham I.  (Opposition, p. 8, lines 3-19.)  While petitioners 

make passing reference to the April 2021 measures, the legal theories on which petitioners 

challenge those measures are the same legal theories that were decided against petitioners in 

Denham I. 

 Leave to amend is denied as to the Third through the Seventh Causes of Action because 
the Court has sustained respondents’ demurrer on issues that are primarily legal in nature.  
Further, petitioners have not suggested, even in general terms, how they might amend the 
petition to address the arguments the Court finds dispositive. 
 

 

 


